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The Effect of Nullity and Termination of the Contract on a
Condition Stipulated in it
Qasem Mohammadi!
Mohammad Hadi Javaherkalam?
Morteza Jamali?

Abstract

In this article, the effect of the nullity and termination of the original contract on
the condition stipulated in it has been examined through a study of Iranian and
comparative law with emphasis on Imami jurisprudence. The purpose of the
present study is to delineate a rule for a condition which is independent from a
contract, and we were faced with the question of whether the condition in any
case follows the contract in the stage of formation and continuance, ie, is
invalidated by its annulment and terminated by its termination. We concluded
that the condition in the stage of contract formation is basically subject to the
contract and as a result the "nullity of a contract having a condition" causes the
invalidation of a condition, except in cases where it is understood from the
intention of both parties that they believe in the independence of the condition
and want it to exist regardless of the contract. For this reason, the clause
concerning arbitration and preservation of secrets is valid even if one assumes
that the contract is void. In addition, contrary to the apparaet meaning of Article
246 of the Civil Code, "termination of a contract that contains a stipulation" does
not lead to the termination of a condition, except in cases where a condition does
not have the capacity to be separated from a contract, such as "a condition
regarding a specific quality or quantity or an ancillary contract, such as mortgage
and guarantee in the form of a condition stipulated in a contract or if it is clear
from the intention of the parties that they have made the condition subject to the
original contract in terms of permanence and durability. Therefore, the
aforementioned article should be considered only as the effect of the termination
of the contract on the condition stipulated therin and limited to an inseparable
and ancillary condition.

KeyWords: Condition, contract, nullity, termination, compliance of the
condition with the contract, superiority of will.
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